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 Document A-82

Tevilas Keilim for large utensils

Jew and non-Jew who are partners in equipment

September 1999 


A Jewish owned company is purchasing racks and screens which will be used to steam and smoke fish.  Each rack holds many screens which in turn act as the trays which hold the fish.  The holes in the screens allow the smoke to permeate the fish and allow the fat to drip off.  The racks and screens are too large and unwieldy to be placed in a typical mikvah.  Is there any basis for saying that such equipment qualifies as being used for sechorah and doesn’t require tevilah at all?  Is there possibly another reason that they should not require tevilah?

Rav Belsky began by explaining why certain perceived heteirim are in fact not valid or not applicable in this situation:

There are those who have the impression that equipment which is larger than 40 se’ah does not require tevilah because such equipment is not mekabel tumah.  This is incorrect because: 

1. Metal and glass are mekabel tumah no matter how large they are.
  Wood utensils are not mekabel tumah if they are larger than 40 se’ah but wood never requires tevilah.  
2. There is no relation between the criteria for tevilas keilim and kabalas tumah.
  
If the equipment can, and is, only used while attached to the ground (asui l’shamesh im hakarakah) then tevilah is not required.  However, if it is merely very heavy or was bolted to the ground then it must be toiveled.  The fact that the equipment must be plugged in does not render it asui l’shamesh im hakarkah.
  

After establishing that the equipment does in fact require tevilah, Rav Belsky ruled one may avoid the need for tevilah by selling a share of the equipment to a non-Jew.
  The Taz
 understands that the Shulchan Aruch and Rema
 only allow one to make use of this option if there is no other choice, but in this case one may l’chatchilah rely on it because:

1. The Rema recommends this option for a person who has no mikvah, and that is analogous to our case of equipment which is so large that there is no suitable mikvah.
 

2. There is the added tziruf of the opinion of Rav Shlomo Kluger
 that equipment which is used exclusively for the commercial production of food may not require tevilah.  He reasons that such equipment is similar to klei sechorah which do not require tevilah.
  Ordinarily, we would not follow this opinion, but because there is no other choice we may rely on it in conjunction with selling a share in the equipment to a non-Jew.

It is not necessary to sell the entire piece of equipment to the non-Jew; rather, the non-Jew must be made a “partner” in the equipment and even the most minimal partnership is sufficient.
  There are different opinions in the Poskim as to which kinyan should be used to sell items to a non-Jew.
  In order to satisfy each of these opinions, the non-Jew should be koneh his share via all
 of the following kinyanim—ma’os, sudar,
 agav
 situmtah and dina d’malchusa dina.
  

Before performing the kinyanim the Mashgiach should explain to the non-Jew:

· The concept that in Jewish Law a formal act (kinyan) is required in order to acquire an object; and that the non-Jew will be performing a number of separate kinyanim.

· Any of the kinyanim may suffice, but a few are being performed to guarantee that the non-Jew will own a $1 share in the equipment according to Jewish Law.

· Kinyan sudar is not a barter.  The non-Jew is not paying for the equipment with his pen etc.  Rather, the Jew is giving him a share in the equipment as a present and the act of transferring the pen is the formality/kinyan by which the non-Jew acquires ownership.

· Kinyan agav works as follows:  The Jew will lend
 the non-Jew a piece of land for one week via kinyan shtar.  A shtar is a document which states that one person is selling or lending another person a piece of property.  The shtar is not just a record of the transaction which prevents the participants from denying the transaction.
  Rather, a shtar is a formal way of transferring ownership (kinyan) (which can also be used as a record of the transaction).  Jewish law stipulates that if one acquires land (even temporarily) via shtar, then they can also acquire other items at the same time even if those items are not on the land.
  This kinyan is called agav.

· The non-Jew will give the Jew $1 of his own money.  This will satisfy the requirements for three separate kinyanim:

1.  Ma’os—buying something with money.  Even if ma’os/money is an inappropriate kinyan in this case, giving the money will suffice as:

2. Dina d’malchusa dina—Jewish Law recognizes any kinyan acceptable to the local government, and the government considers money to be a suitable means for kinyan.

3. Situmtah—Jewish Law also recognizes any act which most merchants would consider to be a kinyan even if the government doesn’t recognize it.  Of course, merchants consider money an acceptable method of making kinyanim.

· The steps which will be taken to accomplish each kinyan.  

The following kinyanim should then be done for each piece of equipment:

Kinyan Sudar:
The non-Jew gives the Jew an object (but not money or food) which he (the non-Jew) owns and says “In exchange for my giving you this pen, pocketknife etc., you are giving me a $1 ownership in your deep fryer etc.”.
  The Jew must return the object to the non-Jew.
  

Kinyan Agav:

The Jew gives the non-Jew the shtar (see below) and says “I am giving you this shtar/document as a method of lending you a piece of the land upon which this factory/office is located for one week.  As a result of acquiring temporary rights to the land, you will also permanently acquire a $1 ownership in my deep fryer etc. via kinyan agav”. 

The shtar:

· Should be written in a language which both the Jew and non-Jew understand (i.e. English).

· Should include the first and last
 names of the Jew and non-Jew
 but should be written from the Jew’s perspective (i.e. “I am lending…” as opposed to “Harry is borrowing…”).

· Should note the fact that equipment is simultaneously being acquired via agav.

· Should be signed by the Jew; the signature should not be separated by more than one empty line below the body of the shtar.
  Witnesses are not necessary.

· Does not have to specify which piece of land he is lending to the non-Jew.

· Does not have to specify the city in which the kinyan was made.

Kinyan Ma’os, Situmtah & Dina d’malchusa:
The non-Jew gives the Jew $1 of his own money.  He may use bills or coins.

Rav Belsky read and approved this

� Rambam, Hil. Keilim 1:9 and 3:1 cited in Chelkas Yaakov II:75:3.  See also Chochmas Adam 73:13 and Binas Adam 66 (85) as opposed to Aruch HaShulchan 120:39.


� See Minchas Yitzchok IV:114:4 and V:32.


� This is the generally accepted halacha.  A notable Posek who disagrees is Chelkas Yaakov Y.D. 41 but in a subsequent teshuvah (#43) he severely limits his leniency.


� Rema 120:11 and Shach 120:24 as opposed to Beis Meir ad loc.


� Taz 120:18; see also Melamed L’hoil II:47.


� Shulchan Aruch/Rema 120:16.


� See Rav Akiva Eiger on Shulchan Aruch 120:1 s.v. v’chen, Darchei Teshuva 120:112 and Minchas Yitzchok V:126:2.


� Tuv Tam Vada’as III:2:22.


� Shulchan Aruch 120:8, Taz 120:10 and Shach 120:17.


� See footnote 4.


� There is a long-standing question as to which kinyan should be used when a Jew sells some metaltelin to a non-Jew.  


Gemara, Bava Metziah 47b cites a disagreement as to whether mid’oraisah Jews are koneh from each other with ma’os (Rav Yochanan) or with meshichah (Reish Lakesh).  Gemara, Bechoros 13a-b says that each of the aforementioned opinions holds that the “opposite” kinyan is effective when a non-Jew purchases something from a Jew.—i.e., Rav Yochanan holds that meshichah must be used, while Reish Lakesh requires ma’os.  


Rashi, Kiddushin 14b s.v. ho’il says that the halacha follows Reish Lakesh, while Rabbeinu Tam (cited in Tosfos, Avodah Zara 71a s.v. Rav Ashi) accepts the opinion of Rav Yochanan.  This disagreement is cited in Taz Y.D. 320:6, Shach 320:8 and Mishnah Berurah 448:17.


Shulchan Aruch/Rema 320:6 rules, based on Tosfos ibid., that in order to sell an animal to a non-Jew (in anticipation of its giving birth to a bechor) one should use both ma’os and meshichah thereby satisfying both opinions. 


Many Acharonim, including Responsa Rema 87 cited in Taz ibid., Responsa R’ Akiva Eiger I:37, Gr”a 320:11 and Mishnah Berurah 448:17, hold that the halacha primarily accepts Rav Yochanan/Rabbeinu Tam, and we are merely machmir for Reish Lakesh/Rashi.  They base this in part on Shulchan Aruch C.M 198:1.  On the other hand, Shach holds that the question remains unresolved (sfekah d’dinah)—see also Pischei Teshuva Y.D. 320:4 & 6.


	Based on the above, Mishnah Berurah 448:17 rules that one should sell their chametz to a non-Jew using ma’os and meshichah.  What if meshichah is physically impossible such as in our case (see below) or at a communal mechiras chametz?  Mishnah Berurah recommends that the item be sold with (ma’os and) agav, sudar or situmtah.  The basis for using these kinyanim and the method of performing them will be explained in the coming text and footnotes.  It is common practice to use all of these kinyanim at communal mechiros chametz and the text reflects this custom.  


The following kinyanim are not acceptable: 


Chazakah cannot be used on movable items (Shulchan Aruch C.M. 198:1) and is halachically unacceptable for land when dealing with a non-Jew (Shulchan Aruch 194:1). 


Ma’os is unacceptable for land because all land transfers in the United States are done with a shtar (see Rema C.M. 194:1 and SM”A ad loc. #5).


Many Poskim hold that chatzer is only effective for a non-Jew if he is standing next to the chatzer (Chok Yaakov 448:14, Beis Meir ad loc., Pri Megadim O.C. (A.A.) 448:4, Nodah B’yehudah O.C. II:63 and Nishmas Adam (Pesach #1) as opposed to Ketzos HaChoshen 194:1 and Mekor Chaim 448:5-biurim).


Meshicah, mesirah, and hag’ bah are impractical (see Shulchan Aruch C.M.198:2, 9-10, 14—and also see Shach Y.D. 120:8).


� It is acceptable to perform more than one kinyan without knowing which one is bona fide—see Tosfos, Avodah Zara 71a s.v. Rav Ashi (which is the basis for Shulchan Aruch Y.D. 320:6), Shulchan Aruch C.M. 190:8 and Mishnah Berurah 448:17.


� Magen Avraham 441:1 and Nishmas Adam, Pesach #5 (end) hold that a Jew may sell an object to a non-Jew via kinyan sudar but Shach C.M. 123:30 and Beis Meir 441 s.v. v’ulam, u’mizeh disagree; see also Dagul Mirivavah (to Magen Avraham 441:1 and 448:4), Mishnah Berurah 448:17 and Sha’ar HaTziun 448:41-42.


� Shulchan Aruch Y.D. 320:8 (as explained by Taz ad loc. # 7), Chok Yaakov 448:14, Pri Megadim O.C. (M.Z.) 448:4 and Responsa Chasam Sofer O.C. I:113 s.v. v’od hold that a Jew may sell an object to a non-Jew via kinyan agav but Urim V’tumim 123:12 (end) disagrees.  Ketzos HaChoshen 194:3 would also hold that kinyan agav would not suffice in this case because it is generally accepted that tevilas keilim is required mid’oraisah (Shulchan Aruch Y.D. 120:14 as explained by Taz #16 and Gr”a #36)—see also Responsa Chasam Sofer O.C. I:117, Mishnah Berurah 448:17 & 19 and Biur Halacha 448:3 s.v. b’davar.  


� See � P-37 for the sources and limitations of kinyan situmtah and dina d’malchusa dina. 


� See Shach C.M. 202:2.


� Shulchan Aruch C.M. 191:3.


� Shulchan Aruch C.M. 202:2.


� Shulchan Aruch C.M. 195:1-2 and Mishnah Berurah 448:17.


� Rema C.M. 195:4.


� One of the participants must verbalize that the equipment is being transferred via kinyan agav (Shulchan Aruch C.M. 202:2).


� See Shulchan Aruch C.M. 42:2 and Responsa Chasam Sofer O.C. I:113.


� See Iggeros Moshe O.C. IV:40:20.


� Mekor Chaim 448:9.


� Shulchan Aruch C.M. 191:1—see Gemara Kiddushin 9a.


� Since the kinyan agav is an element of the kinyan on the land, it must be noted in the shtar.


� Shulchan Aruch C.M.45:6.


� Shulchan Aruch C.M. 40:2.


� Rema C.M. 202:7.


� Shulchan Aruch C.M. 43:22.


� See Responsa Chasam Sofer Y.D. 134 and Chazon Ish C.M. 16:24-26.
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