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Transferring of mesor ali on birds from one community to another
March 2004

In order to transfer a mesorah from one community to another that a specific bird is kosher, the
following issues must be considered:

1. Should one follow Shulchan Aruch or Shach as relates to accepting a mesorall from
another community?

Rashba says that a community that doesn’t cat a specific bird cannot begin eating it based
on another community’s mesorah that it is kosher. Rosh says that one community may

eat based on another community’s mesorah. Shulchan Aruch §2:5 cites both opinions.
understands that these Rishonim disagree, and rules that one should be machmir. Shach
82:11 argues that Rosh and Rashba agree that a community with no known mesorah may
begin ecating a bird based on another community’s mesorah (and offers a different
explanation for Rashba).!

2. Which type of person, if any, is qualificd to testify that a specific bird is kosher?

Shudchan truch 82:2 rules that one may only accept testimony that a specific bird 1s
kosher for one who is both a chacham and a baki. Chochmas Adam 36:9 and others™ sav
that there isn’t anyone around nowadavs who mecets this qualification. which would
appear to limit the menu of kosher birds to those well known to be kosher. However. ina
different context, Darchei Teshuvah cites examples of relatively recent Poskim who
considered accepting a mesorah from another community. Related questions are whether
there are specific requirements for the size or stature of the community giving the
zmsoza/z * whether the mesorah must be tran sferred in person or can be donc in writing
cte..* and what to do if there is a contradiction.’

‘sl

Can onc accept a mesorah if it may be based on a psak that our community docsn’t
aceept?

In most cases, the people with a mesorah that a bird is kosher, don’t remember exactly
who established that mesorah and what piskei halacha (if any) were involved in that
decision. [Some examples are cited below]. If so, can people from another community
accept their mesorah if it may have been based on one of the many positions that aren’t
generally accepted (or aren’t accepted in the “new” community)? Darchei Teshival

' Iggeros Moshe Y.D. 1:34 cites a number of other Acharonim who accept Shach'’s ruling, and Jggeros Moshe seems
to persanally favor this approach as well. See also Pri Megadim S.D. 82:11, who lists four situations regarding the
tmmtlr of mesorah, and Chochmas ddam 36:8-9,
* See Responsa Maharil 95 cited i in PriMegadim S.D. 82:1, and see Responsa Rosh €ited below.
*See Darcher Texhuvalh 82:37.
* See Darcher Teshinah 82:34 and Iggeros Moshe Y .D. 1:34.
; * See Darchei Teshuvah 82:34 & 40 and Responsa Rosh cited below.



82:36 cites Tzemach Tzedek who is machmir on this issue and Beis Yit-chok and
) . .6
Maharam Schick who are lenient.

Although the lenient position seems implicit in Shilchan Aruch/Shach cited above and
other discussions in the Poskim regarding transferring of mesorah, Beis Yosef cites Rosh’
(i.e. the lenient opinion in #1 above) who is wary of accepting another community’s
mesorah and recommends investigating the source of a mesorah because it may have
been improperly established. -

The following examples highlight this issue:®

a. Shulchan Aruch 82:3 rules that any bird with a wide beak and webbed feet may
be eaten since it cannot (physically) be a dores; Rema is machmir.’ Thus, any
mesorah on such a bird from a Sephardic community may be based on a position
that Ashkenazim don’t accept. |

b. Rema'® rules that one can only eat a bird which has a mesorah. Maharshal and
Pri Chadash"' arguc that a bird with 3 simanei kashrus can be eaten even if there
is no mesorah and even if there is no proof that it isn’t a dores. Others say that
after a “long™ time of observing a bird, one can establish that it isn’t a dores.'”
Others, suggest that one can rely on 72731 122 to permit a bird without a mesorah.
cven though Rambam, Shulchan Aruch and the other Poskim don’t record this. '
A community that accepted any of these opinions, might “create a mesoral™ that
a bird is kosher, where no mesorah truly exists.

¢. Gemara, Bechoros 7a says that kosher and non-kosher animals cannot interbreed
and produce viable offspring. As such, an animal of questionable kosher status
that successfully breeds with a kosher animal can be assumed to be kosher.
Avnei Nezer and Chasam Sofer disagree as to whether the same rule applies to
birds. Furthermore, assuming kosher and non-kosher birds can interbree 1, the
Acharonin debate whether the offspring should be permitted based on the
principle of zehi v'zeh gorem.”” A community that is mac/mir on both of these
points, wouldn’t want to cat birds whose mesorah is based on either of these lines
of reasoning. -

“ Beis Yitzchok is cited as holding that one can be lenient based on a sfek sfekah—safek if that community’s mesorah
1s based on the debatable psak and safek if their psak may be correct. Maharam Schick is cited as holding that there
is no need to be concerned that the other community based themselves on a debatable/incorrect opinion. See also
Karnei Chagavim (Rav Chaim Kanievsky) Chapter 7 who discusses a similar question regarding mesorah on
grasshoppers.
; Beis )'(.)s.‘q/‘(S’_’ page 129a) citing Responsa Rosh 20:20; both of these are referenced in Chochmas Adam 36:9.
" In addition to the examples cited in the text, Darchei Teshuvah in Siman 82 discusses many debates regarding the
;‘talus ofman‘.v “new” birds. Communities that followed the “lenient” Rav presumably began eating the “new” bird.
loSee Darc/zfz Teshuvah 82:18 & 23 who cites Poskim who discuss these opinions.
| Rema 82:3 (fmd3 to a.lesser extent, Shulchan Aruch 82:2).

Maharshal is cited in Shach 82:8 (who disagrees); Pri Chadash is cited in Darchei Teshivah 82:24. See also
l(: hochmas Adam 36:6 citing Tzemach T-edel and K raisi U'plaisi.
x; See Darchei Teshuvah 82:26.
1; See D.mv'c/u’i\7:05/111\'{1/1 82:32 (based on Gemara, Chullin 65a).
. Avnei A ezer Y.D. I.75 and Chasam Sofer Y.D. 74.
" See Darchei Teshivah 82:4 & 30, Aviei Ne=er and Chasam Sofer ibid.



d. Darchei Teshuvah cites quite a number of different standards that were used to
decide if a bird is similar enough to a known kosher bird, that no specific
mesorah is required for the “new” bird (see the footnote).'® Maybe the
community presenting the “mesorah” actually began eating this type of bird
based on an erroneous decision that it is an innocuous variation of a kosher bird?

Due to the issues noted above the OU will not certify birds as kosher based on the testimony of
individuals that those birds are or were eaten in their communities. Rather, the OU will only
certify those birds that have been caten as kosher in the United States for generations.
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Y Darchei Teshuvah cites debates regarding the following similarities or differences—birds that hide from people,
look or act similarly (82:5); different colored beak (82:6); “small” differences, overall size, one limb that is the
wrong size (82:24 & 27); different in many ways (82:26); interacts nicely with kosher birds (82:30); redder. no
feathers on neck. longer neck. feathers that stand erect (82:33); feathers on legs, long legs, acts differently, deeper
voice (82:34): blacker legs (8§2:35). '

In this context it ix"nofu\'orlhx that Gemara, Chullin 62a notes that the kosher status of n:izz bnds dqhnd on
whether they are white, green or black. Similarly, Gemara, Chullin 63a rules that the X:2°pU bird’s status depends

on whether it is wide hipped, short, red and’or green.
&
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