From: yitzchw@aol.com [mailto:yitzchw@aol.com] 

Sent: Friday, September 04, 2009 8:34 AM

To: Moshe Lebovits

Subject: question

Shalom R' Moishe Dovid

I am going through the halacha of bugs I was wondering if you can help me out with the practical side

How does the kof-k calculate מיעוט המצוי or מוחזק. Two questions, what percentage, 10%, 5%, or something else. And a percentage of what, a head of lettuce, a leaf, or a portion what a person eats, ect. E.g. to make it clear. How do they calculate by lettuce or broccoli?
Thanks a lot have a great shabbos

Yitzchak
From: Moshe Lebovits <MLebovits@kof-k.org>

To: yitzchw@aol.com <yitzchw@aol.com>

Sent: Fri, Sep 4, 2009 9:15 am

10 percent and a head of lettuce etc not a portion. However, I sent your question to the mashgiach who overlooks the food service establishments for more clarity in this issue.

Have a wonderful Shabbos

Rabbi Moishe Dovid Lebovits

KOF- K Kosher Supervision

Rabbinical Administrator 

Recorder of Policy

Public Relations

Tel- 1- 201-837-0500 ext. 127

Cell- 1-718-744-4360

-----------------------------------------------------------------------------------------------------------------------------

From: yitzchw@aol.com [yitzchw@aol.com]

Sent: Friday, September 04, 2009 9:07 AM

To: Bistricer, Dovid

Subject: question

Shalom R' Bistricer

I am going through the halacha of bugs I was wondering if you can help me out with the practical side

1) How does the OU calculate מיעוט המצוי or מוחזק. Two questions, what percentage, 10%, 5%, or something else. And a percentage of what, a head of lettuce, a leaf, or a portion what a person eats, ect. E.g. to make it clear. How do they calculate by lettuce or broccoli?
2) by מוחזק it is a דין דאורייתא, A רוב, of what? Is it the same thing as a מיעוט המצוי, or different. [The difference being, can I let my 11 year old daughter check, and if I already cooked with it].

3) Also how do they calculate the water in NYC, is it a חשש דרבנן או חשש דאורייתא 

Thanks a lot have a great shabbos

yitzchak
From: Bistricer, Dovid <bistricerd@ou.org>

To: yitzchw@aol.com <yitzchw@aol.com>

Sent: Fri, Sep 4, 2009 9:50 am

Subject: RE: question

Thank you for your e-mail. I'll try to answer yor questions:

1 & 2) We accept the # 10%. This assessment is made based according the standard final product container or unit. Should answer your question about rov, too. 

3) I think that those that are machmir treat it is a safek deoraisa. 

From: yitzchw@aol.com [yitzchw@aol.com]

Sent: Saturday, September 05, 2009 10:26 PM

To: Bistricer, Dovid

Subject: Re: question

thank you 

just a few follow up questions

If they sell lettuce in large bags for large families, the chances of finding one bug is 1 out of five bags. And small bags (1/4 of the size) for small families, the chances of finding one bug are 1 out of twenty bags. The big bag is assur and the small bag is fine, even though they are the same product?

If on average you can find one worm if one hundred figs. Then if they sell today 50 figs in one package, it would be assur biblically. Then next weak, the fig company decides to sell 20 in a bag, it looks nicer, it will only be assur rabinically. After a month the fig company decides to sell 9 in a bag, it becomes ok to eat figs. Is this true?

How would you calculate sunflower seeds, which are sold by weight?

Thank you very much

yitzchak

From: Bistricer, Dovid <bistricerd@ou.org>

To: yitzchw@aol.com <yitzchw@aol.com>

Sent: Sun, Sep 6, 2009 12:11 pm

Subject: RE: question

The OU follows one standard unit size per product. For example, if salad is sold in a one pound bag for retail and a five pound bag for foodservice, if it's mutar of retail it should be mutar for foodservice as well.  
From: yitzchw@aol.com [mailto:yitzchw@aol.com] 

Sent: Thursday, September 10, 2009 7:57 PM

To: Bistricer, Dovid

Subject: Re: question

just a few more follow up questions

1) I received an e-mail from the CRC and star-k, which says they calculate 10% of a portion. It would seem to come out; there is a large discrepancy between kashrus organizations how to decide what is accepted with the bug issue. For example, Bodek sells frozen broccoli, at 32oz. It says on the bag, there are ten servings per container. If a person would find one bug per two bags. The CRC and star-k would say its a hundred percent fine. While the OU would say its מוחזק, and you would have a חיוב דאורייתא to check.

Based on this information, does the OU allow into their establishments, the kashrus of the CRC and star-k when it applies to bugs. [I got an e-mail from the kof-k, which counts 10% from heads of lettuce, not units. This would lead to the same problem]. 

2) If the standard unit size per product changes, would the way to calculate change. For example, if Bodek changes its standard unit size to 16oz, then you allowed to have more bugs in the product. As long as the unit is less then 10%?

3) How does a person calculate the NYC water? By a cup, liter, gallon?  

4) The OU follows 10% of a standard unit size per product.

In the OU Guide to Checking on page 66 it states from R' Schechter it he counts by portion, not units ["כמה יאכל אדם זה באכילה אחת מהירק הזה ... באחוז של אפשרות העבירה במעשה הגברא במעמד זה"].

While on page 67 it seems to state from R' Belsky that he does not count from 10%. ["שענין המצוי פירושו מצוי תמיד וא"א להמלט ממנו, כח רגיל לראותו בכל עת ולא יהא הופתעה בראותו כמו שנאמר על דבר שא ינו מצוי ושכיח ... המשכנות יעקב ... לו יצוייר שע"י המספר הנ"ל יצא מה שברור לכל בר דעת שהוא בלתי מצוי ולא שכיח כלל, ברור שנניח את המספר ונשתמש בשכלנו שהעניק לנו בוראנו ברוב טובו וחסדו, כי אין המספר שולט על הדין ועל השכל ועל המציאות ...".] His definition seems to be, if you are surprised. (like the Shevet Halevi, and R Falk).

Whose protocol is the OU following?

Thank you for all your help

Have a good shabbos

yitzchak

Sent: Fri, Sep 11, 2009 8:37 am

Subject: RE: question

1)      This issue is more theoretical than practical, since despite the disparity, often the bottom line is the same (in terms of how it practically affects our hechsher). The OU relies upon standards of agencies that are similar to our own. In the event that an agency’s standard is determined not to meet OU requirements, the hechsher will not be relied upon without the OU conducting independent checking. 

2)      Perhaps. Each situation needs to be assessed on a case by case basis and an approach that follows common sense needs to be followed.

3)      There is no clear consensus with this issue that I am aware of. 

4)      Rav Belsky does not dismiss the 10% number; rather, he holds that it is a guidepost that needs to be applied in a responsible way. Rav Belsky is very opposed to approaches that fixate on the 10% figure and will apply it in ways that run contrary to common sense. 

Best regards, 

Rabbi David Bistricer

Rabbinic Coordinator

212-613-8274-phone

212-613-0774-fax 

-----------------------------------------------------------------------------------------------------------------------------

From: yitzchw@aol.com [mailto:] 

Sent: Friday, September 04, 2009 8:28 AM

To: Rabbi Dovid Heber

Subject: question 

shalom R' Dovid how are you

I am going through bugs I was wondering if you can help me out with the practical side 

How does the Star-k calculate מיעוט המצוי or מוחזק? Two questions, what percentage, 10%, 5%, or something else. And a percentage of what, a head of lettuce, a leaf, or a portion what a person eats, ect. E.g. to m ake it clear. How do they calculate by lettuce or broccoli?
thanks a lot have a great shabbos

yitzchak
From: Rabbi Dovid Heber 

Sent: Friday, September 04, 2009 10:13 AM

To: Rabbi Tzvi Rosen

Subject: FW: question 

Reb Tzvi:

Can you answer my cousin? Thanks.

Rabbi Dovid Heber

Star-K Kosher Certification

122 Slade Ave.

Baltimore, MD  21208

410-484-4110

Fax- 410-653-9294

RabbiHeber@Star-K.org

-----Original Message-----

From: Rabbi Tzvi Rosen <rabbirosen@star-k.org>

To: Rabbi Dovid Heber <rabbiheber@star-k.org>; yitzchw@aol.com <yitzchw@aol.com>

Sent: Fri, Sep 4, 2009 1:07 pm

Subject: RE: question 

Hi R’ Yitzchak,

Let me say up in front that I believe that both romaine and broccoli are a miut hamatzui. The % that Rabbi Heinemann considers a miut sheaino matzui is 10% and the amount of produce that Rabbi Heinemann requires is 10 portions like the Mishkanos Yaakov.

We treat the romaine as a miut hamotzui and if the mashgiach in his random sample of washed products finds 1 bug it is rejected and the lot is not used for kosher.  We have a mashgiach temidi in one Dole facility and one Fresh Express.  We don’t do broccoli only together with other agencies.

A gutten Shabbos

Rabbi Tzvi Rosen

t: 410-484-4110 x203

f: 410-653-9294

rabbirosen@star-k.org

--------------------------------------------------------------------------------------------------------------------------------

From: Dovid Cohen <dcohen@crcweb.org>

To: YitzchW@aol.com

Cc: 'Sholem Fishbane' <fishbane@crcweb.org>

Sent: Wed, Sep 9, 2009 11:04 am

Subject: Miut hamatzui

In determining whether something is infested to the level of miut hamatzui, Rav Schwartz has directed us to calculate by seeing if 1 in 10 typical servings of that food have a bug in it.  The items you mentioned, broccoli and (many types of) lettuce, qualify as being infested to the level of miut hamatzui.  Whether an item is muchzak b’tolaim would be calculated in a similar way, by seeing if more than half of the servings of that item have a bug in them.

Other hashgachos use slightly different methods in calculating miut hamatzui, based on the advice of their own Poskim.  However, you should be aware that on a practical level, there is almost no disagreement between the hashgachos as to which foods are classified as muchzak (almost none), miut hamatzui (leafy vegetables and herbs, and some berries), or below miut hamatzui (most fruit and non-leafy vegetables).

Please let me know if there’s any other way I can be of assistance

Dovid Cohen

Chicago Rabbinical Council

..

lekoved harav Cohen

I am little confused, how on a practical level, there is almost no disagreement between the hashgachos as how to classify foods.

I received an e-mail from the OU (Rabbi Bistricer) which says they calculate 10% of a standard unit size per product.

It would seem to come out; there is a large discrepancy between kashrus organizations how to decide what is accepted with the bug issue. For example, Bodek (has the CRC and the OU symbol) which sells frozen broccoli, at 32oz. It says on the bag, there are ten servings per container. If a person would find one bug per two bags. The CRC would say its a hundred percent fine. While the OU would say it s מוחזק, and you would have a חיוב דאורייתא to check.

Also, very curious about some facts. How many bugs are there in an average broccoli (not Bodek), and how many portions is there in an average broccoli. 

Also, how does a person calculate the NYC water? By a cup, liter, gallon? What defines a portion, when you are thirsty, through a whole meal, or each gulp?

Thank you very much

Have a great shabbos

yitzchak
..

Before I begin I’d like to clarify that the CRC hashgachah on Bodek is the Hisachdus HaRabbonim from NY and not the Chicago Rabbinical Council who I work for.

As relates to your question, I have the following thoughts:

- You suggest that the OU’s “unit size” is a 2 pound bag, and I suspect that the OU does not use that size as that seems rather arbitrary since broccoli is also sold in 1, 5 and 10 pound bags.  Rather, I suspect they use one full stalk of broccoli (with the multiple florets found on that stalk) as their “unit”, and I don’t think that that size is much different than our serving size.  I’d be curious to hear what Rabbi Bistricer has to say on that, and may ask him myself later today.

- We would define a serving as a large-average serving, which is to say we would check what is listed on packages, consult caterers who dish out meals, and maybe speak to some consumers, and get an idea of what an average serving is.  We would then error on the side of caution and pick a size on the larger end of average.  Others have different ways of calculating serving sizes.

- Most people mix their “shitah” with a bit of realism (which, in turn, is based on a Rivash) and realize that one bug in 4 pounds of broccoli cannot possibly be muchzak b’tolaim, and would use that to reconsider how their create their unit.  This leads to the basic agreement I spoke of.

- Lastly, and most importantly, is that if you’d sent a list of vegetables to 10 people involved in vegetable inspection in the same country (separately) and asked them to check “below miut hamatzui”, “miut hamatzui” or “muchzak”, you would find that the answers would be almost identical. This is what I meant when I said that basically all hashgachos agree, even though they use different methods of calculating miut hamatzui.

As far as NYC water, we thankfully do not have to deal with that question, and I’m happy I can therefore leave it to the local experts to answer those types of questions.

----------------------------------------------------------------------------------------------------------------------

From: srulym@gmail.com [mailto:srulym@gmail.com] On Behalf Of Sruly Markowitz

Sent: Wednesday, September 16, 2009 2:20 PM

To: Moshe Lebovits

Subject: bug checking

Dear Rabbi Lebovits,

I am currently learning Hilchas Tolaim in the Mir Yerushalayim Kollel.

The Halacha states that items which are 'muchzik' must be checked by a

Jewish adult (over bar/bas mitzva) while those items which are merely

'miut hamutzui' (and hence only require checking 'mdrabonon') may be

checked by children as well.

I was wondering if you had a minute to let me know which items the Kof

K considers to be 'muchzik' and which are only 'miut hamatzui'? Also,

is there a difference between the child actually checking for bugs or

doing a method of washing/sifting which is proven to eliminate the

bugs.

1)  lettuce
2)  broccoli
3)  cauliflower
4)  carob

5)  figs

6)  dates

7)  sunflower seeds

8)  strawberries

9)  flour

10)  scallions

11)  rice

12)  beans

13)  barley
14) NYC water

Thank you in advance for your time.

Ksiva Vchasima Tova,
Yisroel Markowitz
Yeshivas Mir Yerushalayim

From: Moshe Lebovits <MLebovits@kof-k.org>

Date: Mon, Sep 21, 2009 at 4:06 PM

Subject: FW: bug checking

To: "srulym@gmail.com" <srulym@gmail.com>

The only ones that probably are muchzak are lettuce and broccoli.

Possibly muchzak are artichokes.

Kol Tuv

---------- Forwarded message ----------

From: Moshe Lebovits <MLebovits@kof-k.org>

Date: Mon, Sep 21, 2009 at 5:24 PM

Subject: Re: FW: bug checking

To: "srulym@gmail.com" <srulym@gmail.com>

Not muchzak but miyut hamotzei

------Original Message------

From: Sruly Markowitz

To: Moshe Lebovits

Subject: Re: FW: bug checking

Sent: Sep 21, 2009 10:20 AM

So, iceberg is not?

On Mon, Sep 21, 2009 at 5:18 PM, Moshe Lebovits <MLebovits@kof-k.org> wrote:

> Romaine

>

> ----- Original Message -----

> From: Sruly Markowitz <srulym@gmail.com>

> To: Moshe Lebovits

> Sent: Mon Sep 21 10:15:51 2009

> Subject: Re: FW: bug checking

>

> One question, is that all lettuce that is muchzik, or just romaine?

-------------------------------------------------------------------------------------------------------------------------

From: srulym@gmail.com [mailto:srulym@gmail.com] On Behalf Of Sruly Markowitz

Sent: Monday, September 21, 2009 2:40 PM

To: Rabbi Mordechai Frankel

Subject: bug checking
Dear Rabbi Frankel,

I am currently learning Hilchas Tolaim in the Mir Yerushalayim Kollel.

The Halacha states that items which are 'muchzik' must be checked by a

Jewish adult (over bar/bas mitzva) while those items which are merely

'miut hamutzui' (and hence only require checking 'mdrabonon') may be

checked by children as well.

I was wondering if you had a minute to let me know which items the

Star K considers to be 'muchzik' and which are only 'miut hamatzui'?

From: Rabbi Mordechai Frankel <halacha@star-k.org>

Date: 2009/9/23

Subject: RE: bug checking

To: Sruly Markowitz <sruly@mwitz.com>

Cc: Rabbi Zvi Goldberg <rabbigoldberg@star-k.org>

For a vegetable to be מוחזק בתולעים to the extent that there is a חיוב
דאורייתא to check, it would need to be that רוב of that vegetable has

תולעים.  Even though there are some vegetables like Romaine lettuce

which have a high degree of infestation, it is hard to know whether

רוב are infested. I would tend to think not.  However, I would think

that for herbs like dill and parsley it is likely that רוב have

תולעים.

The issue of the circumstances under which a קטן can לכתחלה have

נאמנות is not a simple one.  Let me share my understanding of these

הלכות.  Please let me know if you understand things differently.

The רמ"א יו"ד סי' קכז סוף סעי' קכז writes –

קטן ... אם מעיד על איסור דרבנן להקל ולא אתחזק איסורא כגון בדיקת חמץ
נאמן דהמנוהו רבנן בדרבנן, אבל אם אתחזק איסורא אינו נאמן כלל.

The מגן אברהם סו"ס תלז writes –

והתוספות ... בפסחים כתבו דמה שבידם נאמנים אפי' בדאורייתא אלא כיון
דבדיקת חמץ הוא טורח גדול אילו היה דאורייתא לא היו נאמנים, ועי' ביו"ד
סי' קך שפסק לענין טבילת כלים דקטן אין נאמן.  וצ"ע על רמ"א שכתב ביו"ד
סי' קכז דחמץ לא אתחזק איסורא ולפיכך נאמנים, דהא חמץ אתחזק איסורא וכמ"ש
הריב"ש בהדיא בסי' רמה, אלא יש נאמנים משום שהוא בידם ע"ש, וכ"מ ביו"ד
סי' קך בב"י בשם ת"ה דלמ"ד טבילת כלים דרבנן נאמנים אע"ג דאתחזק איסורא.

Similarly, on that רמ"א in יו"ד, the ביאור הגר"א ס"ק לב writes –

אבל בתוס' הנ"ל כתב דטעמא דהימנוהו שם משום דיבידו לתקנו ... הכלל כי
בדבר שבידם לתקנו אפילו אשה וקטן נאמנים אפילו בדאורייתא כמו שחיטה באשה
וקטן הידוע לשמור גופו כו' ודוקא שאין טורח כמ"ש תוס' שם.

The גר"א is paskening that a קטן is נאמן on an איסור דאורייתא if it is

בידו לתקנו without a טורח גדול.

However, on that מגן אברהם, the הגהות רע"א writes –

מש"כ המג"א אח"כ ובפסחים כתבו דמה שבידם נאמנים אפי' בדאורייתא וכו', זהו
רק בנשים ועבדים אבל לא הקטנים, דמה"ט דטבילת כלים אין קטנים נאמנים עי'

בתה"ד סי' רנז דדקדק הכי מלישנא דמסכת פסחים דרק נשים ועבדים מהמני
בדאורייתא אבל לא קטנים, וזהו כוונת המג"א שכתב תחלה דברי תוס' פסחים
וכתב עלה "ועי' ביו"ד סי' קך", ר"ל דמשם נשמע דדברי תוס' רק בנשים ועבדים
ולא בקטנים.

Similarly, in יו"ד סי' קכ סעי' יד where the מחבר writes that a קטן is

not נאמן for טבילת כלים, the גר"א ס"ק לו writes –

קטן ... במה שבידו נאמן בדרבנן כמ"ש בפ"ק דפסחים הימנוהו כו', ומשמע דוקא
בדרבנן אע"ג דעבד ושפחה נאמנים אף בדאורייתא.

The שלחן ערוך paskens that a קטן is not נאמן on an איסור דאורייתא even

if it is בידו לתקנו.

The חכמת אדם כלל עב סעי' טז writes –

קטן אין לו דין עד להיות נאמן באיסורין ... ולהקל היכא דאתחזק איסורא
והוא בידו לתקן נאמן, ומיהו י"א דוקא בדרבנן אלב בדאורייתא אע"ג דבידו
לתקן אינו נאמן, וי"א דאפילו בדאורייתא נאמן.

The חכמת אדם is bringing this as a מחלוקת.

Therefore: (i) לכו"ע a קטן is not נאמן on an איסור דאורייתא if there

is a טורח גדול even if it is בידו לתקנו. (ii) If there is no טורח גדול
then there is a מחלקות whether a קטן is נאמן on an איסור דאורייתא if

it is בידו לתקנו - the שו"ע paskens that he is not נאמן but the גר"א
יו"ד סי' קכז ס"ק לב paskens that he is נאמן.  The חכמת אדם brings it

as a מחלוקת, but להלכה we would certainly be מחמיר like the שלחן ערוך
that a קטן is not נאמן. (iii) A קטן is נאמן on an איסור דרבנן if it is

בידו לתקנו even if there is a טורח גדול.

However, the משנה ברורה סי' תלב ס"ק ח says that לכתחלה one should not

let a קטן do בדיקת חמץ because הבדיקה כהלכתה יש בה טורח גדול ויש לחוש
שמא יתעצלו ולא יבדקו יפה.  The משנה ברורה repeats this in סי' תלז ס"ק
יח.  Therefore, לכתחלה one should not rely on a קטן for an איסור דרבנן
if there is a טורח גדול.  Is checking vegetables considered a טורח
גדול so that a קטן should not do this לכתחלה, or would we say that it

is less of a טורח than בדיקת חמץ and a קטן can do it לכתחלה?  I am not

sure how to answer this question.

It should also be noted that the משנה ברורה סי' תלז ס"ק טז writes that

a קטן is נאמן when he is one of the בני הבית, and in שער הציון ס"ק יט
he explains –

כ"מ מתוספות עירובין ל"א ע"ב ד"ה כאן והעתיקם הגר"ז, וכתבו שם דאם שלח
לקטן למקום אחר לבדוק אינו נאמן, אמנם מתוספות פסחים דף ד ע"ב משמע דעיקר
מה שהאמינום משום דבידם לבדוק וא"כ אין נ"מ, גם בח"י לעיל בסימן תל"ב
סק"י כתב דמשמעות האחרונים אינו כתוספות דעירובין.

According to this תוספות in עירובין, there would be further

limitations on the נאמנות of a קטן.  See also the גליון הש"ס on that

תוספות.

Even in a situation where a קטן is נאמן, that would only be if יש בו
דעת לבדוק, as the שו"ע סי' תלז סעי' ד says.  This would limit having a

קטן check for תולעים to older קטנים only.

Rabbi Mordechai Frankel

The Institute of Halacha at the Star-K

Phone: 410-484-4110 ext 238

Fax:   410-653-9294

halacha@star-k.org
Thank you so much for such a thorough answer! Truly informational.

1. Just a little curious: you state "it would need to be that רוב of that vegetable has

תולעים". Does that mean 2 bugs in three heads of Romaine lettuce? Or, sum other calculation.

2. Also, 'miut hamutzui' is mdrabonon. But the issar Tolum are דאורייתא that is not בטל since they are ניכר. Does that make any difference? Because חמץ after bittel is only an issur mdrabonon. While glass כלים are only mdrabonon.

Thanks a million!

גמר חתימה טובה
Thank you so much for such a thorough answer! It was very informative.

Two quick questions

 1. You wrote "it would need to be that רוב of that vegetable has

תולעים" (in order for it to be muchzik. . Does that mean 2 bugs in

three heads (or portions according the the Star-K) of Romaine lettuce?

Or, is there some other calculation?

 2. Also, 'miut hamutzui' is mdrabonon. But the issur Tolaim is דאורייתא which

 is not בטל since it is ניכר. So is this inyan one of d'oraysa or

drabonon? (Because חמץ
 after bittel is only an issur mdrabonon, while glass כלים are only

 mdrabonon.)

 Thanks again

From: Rabbi Mordechai Frankel <halacha@star-k.org>

Date: Wed, Oct 21, 2009 at 7:22 PM

Subject: RE: bug checking

To: Sruly Markowitz <sruly@mwitz.com>

I am sorry that I did not get back to you in a timely fashion.  Things

got busy here during the Yomim Noraim and Succos, and I did not get

around to replying.

If a person is eating lettuce and sees a bug, then he must take that

bug off and not eat it.  It is certainly not bottel because it is

ניכר.  Similarly, if a bug is cooked in food and is still whole, it

will not be bottel because it is a בריה. However, if a person is

eating a vegetable and does not see any obvious bugs, does he need to

carefully check each leaf before eating it?  If we know for a fact

that רוב of that vegetable does not have bugs, then מדאורייתא we can

say that הולכין אחר הרוב and assume that there are no bugs.  The

question is, let's say there is a vegetable, and that רוב single leafs

of that vegetable do not have any bugs, but a handful of leafs of that

vegetable are likely in רוב cases to have a bug. In such a case, which

רוב does one follow?  In other words, what is the sample size  that we

measure the רוב from? Surprisingly, this is not so clear.  The same

question can be asked on the דרבנן level.  If רוב of a vegetable does

not have bugs, מדאורייתא there is no need to check for bugs.  However,

if a מיעוט המצוי of the vegetable has a bug, then there is a חיוב
מדרבנן to check the vegetable.  The Mishkenos Yaakov placed מיעוט
המצוי at 10% (although there are other opinions).   Once again, when

measuring the 10%, what is the sample size?  Is it that 10% of the

leaves have a bug, or is it that 10% of each handful of leafs has a

bug, or some other size?  Rabbi Heinemann has said that the

measurement is whether there is a bug in 10% of average serving

portions.  In other words, the sample size is the amount of the

vegetable that the average person would eat at one time.  To quote

from just one source, the sefer הלכות תולעים לר'  יואל שוורץ עמ' 84
writes -

 שמעתי בשם אחד מגדולי ההוראה בירושלים, שאמר לענין תות שדה
(strawberries) שמצוי שבכל ארגז של תות יהיו כמה פירות נגועים, והגדיר את
השכיחות המחייבת בבדיקה, שאם בכל קבוצה של פירות אשר כרגיל נוהגים לייעדם
למאכל אדם אחד ימצאו פירות נגועם בשרצים הרי זה נחשב כמצוי, ופחות מזה
לא, אולם לא מצאתי לכלל זה שום מקור.

Rav Shwartz is saying that he was told that the sample size is an

average serving portion, but he was not able to find any source for

this. Even if there is no obvious source, it is very understandable

why this should be true and makes a lot of sense.  Therefore, if one

out of every ten serving sizes of Romaine lettuce will have a bug,

then there is a מיעוט המצוי and there is a חיוב מדרבנן to check all

Romaine lettuce for bugs before eating.

Rabbi Mordechai Frankel

The Institute of Halacha at the Star-K

Phone: 410-484-4110 ext 238

Fax:   410-653-9294

halacha@star-k.org
Thank you so much for answering.

I hope this is not a bother, but to go back to the question of why is this in the category of a דרבנן.

You state: "If we know for a fact that רוב of that vegetable does not have bugs, then מדאורייתא we can say that הולכין אחר הרוב and assume that there are no bugs".

But when you eat the bug you are עובר a איסור דאורייתא. Just like the Monsey meat, a person had a right to be סומך on the השגחה, at the end of the day he ate a איסור דאורייתא. It might be a אונס, but a אונס דאורייתא.

Therefore, he will have to do תשובה on a איסור דאורייתא. Even a אונס we find that a person has to do תשובה. The first על חטא on Yom Kipper. "על חטא לפנך באונס וברצון"

Even if you are relying on בית דין
רמב"ם (הלכות שגגות פרק יג) – "כיצד אם חסר אחת מכל הדרכים שביארנו יפטרו בית דין ויתחייבו העושים, הרי שהורו בית דין של אחד מן השבטים להם שחלב הקיבה מותר ואכלוהו אנשי מקומם על פיהם, אותו בית דין פטורין וכל מי שאכל מביא חטאת קבועה על שגגתו, וכן אם הורו בית דין הגדול שדם הלב מותר ולא היה ראש ישיבה עמהן או שהיה אחד מהן אינו ראוי להיות ממונה בסנהדרין כגון שהיה גר או ממזר או זקן או שלא ראה בנים וכיוצא בהן ועשו העם על פיהם ואכלו דם הלב הרי בית דין פטורין וכל מי שאכל מביא חטאת קבועה על שגגתו, ומנין שאין הכתוב מדבר אלא בבית דין הגדול שנאמר ואם כל עדת ישראל ישגו וגו', ומנין שעד שיהיו כולן ראויין להוראה שנאמר ואם מעיני העדה עד שיהיו להם כעינים, ולהלן הוא אומר ושפטו העדה מה העדה האמורה בדיני נפשות כולן ראויין להוראה אף עדה האמורה בשגגה זו עד שיהיו כולן ראויין להוראה, וכן אם הורו וידע אחד מהן שטעו ואמר להם טועים אתם ורבו עליו המתירים והתירו, הרי בית דין פטורין וכל מי שעשה על פיהם חייב להביא חטאת קבועה על שגגתו, שנאמר ואם כל עדת ישראל ישגו עד שישגו כל הסנהדרין".
However, a איסור דרבנן it is known the נתיבות that even a שוגג there is no דין תשובה.

The point being, we find there is a difference whether the issur is דרבנן or דאורייתא.

Whether or not a person "has to check", eating the bug is still a איסור דאורייתא.

Therefore, maybe חמץ after ביטול is only a איסור דרבנן. Also glass is only a דין דרבנן, you can be מיקל sometimes with children. However, if you eat bugs, you are eating a איסור דאורייתא.
Thank you so much for your time! 

-----Original Message-----

From: srulym@gmail.com [mailto:srulym@gmail.com] On Behalf Of Sruly Markowitz

Sent: Sunday, October 25, 2009 1:17 AM

To: Rabbi Mordechai Frankel

Subject: Fwd: bug checking

Thank you for your response

If I may readdress the question of why is this in the category of a דרבנן...

You wrote: "If we know for a fact that רוב of that vegetable does not

have bugs, then מדאורייתא we can say that הולכין אחר הרוב and assume

that there are no bugs".

But if you do eat the bug you are עובר a איסור דאורייתא. Similarly to

the the Monsey meat case, a person had a right to be סומך on the

השגחה, but at the end of the day he ate a איסור דאורייתא. It might be

a אונס, bu the issur was a אונס דאורייתא.

Therefore, he will have to do תשובה on a איסור דאורייתא. Even a אונס
we find that a person has to do תשובה. The first על חטא on Yom Kipper.

"על חטא לפנך באונס וברצון"

Even if you are relying on בית דין
רמב"ם (הלכות שגגות פרק יג) – "כיצד אם חסר אחת מכל הדרכים שביארנו יפטרו
בית דין ויתחייבו העושים, הרי שהורו בית דין של אחד מן השבטים להם שחלב
הקיבה מותר ואכלוהו אנשי מקומם על פיהם, אותו בית דין פטורין וכל מי שאכל
מביא חטאת קבועה על שגגתו, וכן אם הורו בית דין הגדול שדם הלב מותר ולא
היה ראש ישיבה עמהן או שהיה אחד מהן אינו ראוי להיות ממונה בסנהדרין כגון
שהיה גר או ממזר או זקן או שלא ראה בנים וכיוצא בהן ועשו העם על פיהם
ואכלו דם הלב הרי בית דין פטורין וכל מי שאכל מביא חטאת קבועה על שגגתו,

ומנין שאין הכתוב מדבר אלא בבית דין הגדול שנאמר ואם כל עדת ישראל ישגו
וגו', ומנין שעד שיהיו כולן ראויין להוראה שנאמר ואם מעיני העדה עד שיהיו
להם כעינים, ולהלן הוא אומר ושפטו העדה מה העדה האמורה בדיני נפשות כולן
ראויין להוראה אף עדה האמורה בשגגה זו עד שיהיו כולן ראויין להוראה, וכן
אם הורו וידע אחד מהן שטעו ואמר להם טועים אתם ורבו עליו המתירים והתירו,

הרי בית דין פטורין וכל מי שעשה על פיהם חייב להביא חטאת קבועה על שגגתו,

שנאמר ואם כל עדת ישראל ישגו עד שישגו כל הסנהדרין".

However, the נתיבות held that by real שוגג איסור דרבנן that there is

no דין תשובה.

The point being, we find there is a difference whether the issur is

דרבנן or דאורייתא.

Whether or not a person "has to check" for the bug,  the actual eating

of the bug is still a איסור דאורייתא.

From: Rabbi Mordechai Frankel <halacha@star-k.org>

Date: Mon, Oct 26, 2009 at 11:42 PM

Subject: RE: bug checking

To: Sruly Markowitz <sruly@mwitz.com>

The שלחן ערוך יו"ד סי' קט סעי' א writes -

חתיכה (ר"ל חתיכה של איסור) ...  שנתערבה באחרות מין במינה יבש ביבש חד
בתרי בטיל ומותר לאכלן אדם אחד כל אחת בפני עצמה אבל לא יאכל שלשתם יחד,

ויש מי שאוסר לאכלם אחד אחד אפילו זה אחר זה.

One piece of pork gets mixed up with two pieces of kosher meat.  The

first opinion in the Shulchan Aruch says that since the treif meat is

batel, one person can eat all three pieces as long as he eats each

piece separately. Each time he eats a piece he can say that it is from

the רוב which is kosher.  The second opinion says that one person

should not eat all three pieces, but three people could each eat a

piece, and each one of them could say that his piece is from the רוב
which is kosher.  This is true even though someone is certainly eating

pork!  It is still muttar, due to the rule of ביטול ברוב.

Another example:  There are 18 things which make an animal a treifa.

We check some of these things after every shechitah, but we do not

check the less common ones.  This is true even though it is not hard

to check, and there are some animals that are treifa which we will not

know about because we did not check, and there will be are Yidden who

will eat these treifa animals.  It is still muttar, due to the rule of

הולכין אחר הרוב.

Another example:  A mikva is measured to have exactly 40 סאה.  A week

later, a woman can use that מקוה and rely on the חזקה without

measuring the amount of water, even though it is entirely possible

that some water evaporated and the mikva is not kosher.  A woman who

is not tovel in a kosher mikvah and is with her husband would be חייב
כרת, nevertheless there is no need for the woman to look into this!

This is the way that every רוב and every חזקה works.  The Torah says

that one can rely on these principles, and all resulting actions are

muttar even if it happens to be that (without us knowing) the

situation is different than what the רוב or חזקה tell us.  This is a

fundamental rule in כל התורה כולה.  If רוב of a certain vegetable do

not have bugs then מדאורייתא one can eat that vegetable and rely on

that רוב, and it doesn’t matter whether or not in actuality there is a

bug there.

It is true that the רמב"ם in הלכות שגגות, based on the גמרא הוריות,

seems to say differently.  This question is addressed by the שו"ת נודע
ביהודה תנינא יו"ד סי' צו.
Rabbi Mordechai Frankel

The Institute of Halacha at the Star-K

Phone: 410-484-4110 ext 238

Fax:   410-653-9294

halacha@star-k.org
------------------------------------------------------------------------------------------------------------------

Dear Rabbi

In the OU c-29, it states on page three "Coracidia- also called Larva, (the hatched eggs of the Triaenophorus Crassus) 51-70 microns. At this stage it is free swimming, and definitely unable to be seen by human eye."

Why do you say it's "definitely unable to be seen by human eye?"

The RJJ number 49 on page 38 states "the average person, when looking closely can see objects larger than 40 uM (0.04 mm)". In the footnote 3, "At a distance of about a meter, a person can see objects larger than 100uM, slightly smaller than half the size of a period at the end of a sentence in a newspaper (seewww.madsci.org/posts/archives/feb2000/951008843.Gb.r.html)."

1 mm = 1000 microns [see OU c-57].

The RJJ is saying a person can see 0.04 mm, while the OU is saying a person definitely unable to see 0.07 mm.  

Is there a source for the OUs fact?

Also see 

בדיקת המזון כהלכה (שער א' פרק ד' הע' ה' עמ' נ"ו, שער ב' פרק ב' הע' ו' עמ' ק"ג) – "על פי מומחי אופטיקה, אדם בעל ראיה טובה ... וממרחק של 10 ס"מ מבחין בנקודה בגודל 0.003 מ"מ".

Confused 

Yisrael Stilerman

I would just add, that length is not the only factor in determining visibility. Width and thickness are also crucial.

Even if a bug is 1 mm long if it is 1/4 of a mm wide and an 1/8 of a mm thick it will indeed be hard to see. 

Color is also important. A black dot on a white background might be visible but against a dark blue background not so easy.

If the item is translucent it might be harder to find then if it is opaque.

B’kitzur ain l’dayan ell amah she’ainov ro’os,  Literally.

Rabbi Eli Gersten

Rabbinic Coordinator

212-613-8222-phone 212-613-0742-fax

Gerstene@ou.org
I do not know as much as the others on this email as to what size is visible, and agree with R’ Gersten that there are many factors to consider other than just size.  However, I did relook at the quote from the RJJ journal, and the full quote says as follows:

As noted above, the copepods in question range in size from500 to 1,200 uM. They should not be defined as microscopic, as the average person, when looking closely can see objects larger than 40 uM. Actual identification of such small objects, however, requires substantially larger sizes.

Thus, he is merely saying that one can see the object which is 40 uM but it is not yet identifiable at that size, which does not seem to contradict the statement in the OU’s document C-29.  

Dovid Cohen
In the Daf HaKashrus (vol 18 no.5) it states: "Rav Belsky confirmed that the size of the tolaas when it is swallowed by the fish is not relevant (even if it is visible while swallowed by the fish and visible when it migrates from the viscera). He also felt that reports that the tolaas is typically 5 mm is an exaggeration of the larger end of the spectrum recorded. He believes that nearly all of these tolayim when they are swallowed are between 1-2 mm long and quite thin (Rav Belsky felt they would be considered ayno nireh l’aynayim [halachically invisible])"

