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HE DALED MINIM

The Mitzvah of Shmittah

The Torah commands us regarding
the land of Eretz Yisroel, “Veshovsah
ha’aretz Shabbos laHashem - The seventh
year shall be a complete rest for the land -
a Shabbos for Hashem.”!

This mitzvah invokes a fundamental
aspect of emunah. It requires one to rec-
ognize that Hashem is the Source of all
the abundance that one merited for the
past six years. Once in seven years, one is
required to remove his ownership, return
his land to Hashem, and partake only in
its fruit. One is thus considered a guest,
eating Hashem’s produce in Hashem’s
home. 2 The Torah gives a bracha that if
one will heed the mitzvos of Shmittah to
their fullest, one will merit that his field
will produce an abundant crop in its sixth
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year which will nourish him for Shmittah,
the seventh year. ?

During the last few Shmittah years,
Eretz Yisroel has seen a radical change in
the number of farmers being moser nefesh
to rise to the challenge and resist from
cultivating their crops. The entire year of
Shmittah presents a major challenge for
all the Yidden living in Eretz Yisroel who
have to adapt to an entirely new lifestyle
and are suddenly governed by a whole
new set of halachos that must be taken
into consideration every time they pur-
chase and eat food, dispose of their left-
overs, and water their gardens and plants.
The applicable halachos affect many other
aspects of their daily lives as well.

In chutz la’aretz, much of the study of
Hilchos Shmittah has been neglected and
forgotten, unfortunately, as they are
rarely relevant to those living in the Dias-
pora. Most kashrus organizations are very
scrupulous regarding these halachos and
careful not to accept Shmittah produce
from Eretz Yisroel, primarily because
people in chutz la’aretz would not be fa-
miliar with all the halachos regarding

treating peiros Shmittah with
the proper sanctity.

The time when these halachos
are most relevant for those in
chutz la’aretz is prior to the
Yom Tov of Sukkos following a
Shmittah year, when Arbah
Minim imported from Eretz
Yisroel becomes a major con-
cern. In addition to the regular
halachos of Shmittah that ap-
ply, Arbah Minim present a
whole host of complexities
regarding Shmittah that must
be carefully analyzed and dealt with.

In this article, we will begin by dis-
cussing the basic halachos of Shmittah
and then lead up to the focal point of our
discussion, namely, Arbah Minim that
come from Eretz Yisroel. Additionally, we
will discuss the recent tumult in Eretz
Yisroel concerning certain esrogim and
lulavim that some rabbonim forbade us-
ing.

The Observance of Shmittah Nowa-
days

The first Shmittah year was observed
in 2509, the 21* year after Klal Yisroel
entered Eretz Yisroel, during the time of
Yehoshuah Bin Nun.

The mitzvos hateluos ba’aretz—
mitzvos which are dependent on the land
of Eretz Yisroel—are only obligatory Min
HaTorah when Eretz Yisroel possesses an
additional level of kedushah. When Klal
Yisroel entered the land of Eretz Yisroel
during the time of Yehoshuah, it took
them seven years to conquer it. It is this
conquest that imbued the land with
kedushah.




There is an additional component
needed to attain the full kedushah to obli-
gate Klal Yisroel in the mitzvah of Shmit-
tah, and that is for Eretz Yisroel to be di-
vided amongst the shevatim. This was
needed so that it would be possible to say,
“This is your field,” or, “This is your vine-
yard.” This division took an additional
seven years. After this initial fourteen-year
period—seven years for the conquest and
seven years to divide the land—Klal Yis-
roel began counting the seven-year cycle of
Shmittah. *

There is a dispute amongst the Tan-
naim, Gaonim and Rishonim whether this
kedushah still remained after the destruc-
tion of the first Bais Hamikdosh, when
Klal Yisroel went into exile. °

According to those who maintain that
the kedushah was nullified, the land be-
came re-sanctified when Klal Yisroel re-
turned and began reconstructing the Bais
Hamikdosh during the days of Ezra. This
second kedushah was not established by
means of conquest, but due to chazakah,
meaning that it was reestablished by the
Jews resettling there.

According to the Rambam, this second
kedushah was established to last forever (a
kedushah known as “kidsha le’osid lavo”).
There is, however, a dispute as to whether
this renewed kedushah obligated Klal Yis-
roel in the mitzvos ha’aretz on a
Mide’oraisadike level. ©

Concerning Shmittah, there is another
aspect one must take into account.

The Torah commands Klal Yisroel to
count 49 years. In the fiftieth year, states
the Torah, we are to observe Yovel. Thus,
for two consecutive years—the 49" year of
Shmittah and the 50th year of Yovel—
there is a cessation of work on the land.

There are two conditions needed for
Yovel to apply:

1. All of Klal Yisroel, or, according to
some shitos, a representation of
each of the shevatim, must be living
in Eretz Yisroel.

2. The land must be inhabited in the
same manner as it was designated
at the time of the division of the
land.

There is a machlokes Tannaim

whether, in the absence of Yovel, there

exists a commandment Min HaTorah to
observe Shmittah. This is a machlokes Ris-
honim as well.

It appears that most Rishonim and later
poskim maintain that the laws of Shmittah
nowadays are Miderabonon and not
Mide’oraisah. Nonetheless, this is only
taken into consideration in certain unique
cases. In general, all the halachos of Shmit-
tah apply.”

The Torah Prohibitions

During a Shmittah year, the Torah for-
bids four distinct agricultural melachos:

1. zeriah - sowing

2. zemirah - pruning

3. ketzirah - harvesting

4. betzirah - picking

Chazal note that hilchos Shmittah is
unlike hilchos Shabbos, which consists of
avos and toldos. For example, in hilchos
Shabbos, pruning and picking are included
in the prohibition of sowing and harvest-
ing. From the fact that the Torah chose to
specifically list certain melachos, despite
their similarities, Chazal deduced that
only these agricultural melachos are for-
bidden by the Torah during Shmittah.
Chazal, however, enacted a set of addi-
tional forbidden melachos, such as water-
ing the ground, placing natural manure
and chemical fertilizer, removing pebbles
and stones, and spraying the produce. ®

Plowing is forbidden Min HaTorah,
but is not forbidden through a lav—an
explicit negative commandment—and
therefore one does not incur a penalty of
malkos for violating these prohibitions.
Planting—which means propagating a
branch into the ground to stimulate
growth, instead of the use of seeds, which
is called sowing—although not mentioned
in the Torah, is considered the same as
sowing and is forbidden Min HaTorah.’®

Melachos Needed to Preserve a
Crop

Chazal state that melachos that are for-
bidden Miderabonon may be performed
during Shmittah if one’s intention is to
prevent one’s trees from getting ruined
and thereby causing one a loss. However,
if one’s actions are being performed to
enhance the trees and increase their value,
they are forbidden.

A common application is the act of
watering to prevent a field from drying out
and getting ruined."

Although the Gemara discusses acts
performed for the preservation of trees,
the Chazon Ish writes that acts done for
the preservation of the produce itself are
included in this heter. Therefore, in a case
where a tree can withstand the lack of irri-
gation but the produce will die, one would
be permitted to water the produce. !

Acts Performed Unintentionally

Another application where there is a
distinction between melachos Derabonon
and De’oraisah, according to many
poskim, is with regard to acts performed
unintentionally. For example, if one is
mopping the floor of his house and he
pushes water onto his porch and over the
ledge (as is commonly done in Eretz Yis-
roel), according to many poskim, even
though the water will pour down onto his
garden, it is permitted. This is because the
act of watering the garden is a melacha
Derabonon and, in this case, is being done
unintentionally. Additionally, if one has
plants in a closed porch and he wants to
open the roof for the sake of placing
s’chach there for a sukkah, many poskim
permit doing so even though the act of
opening the roof will benefit the growth of
the plants. 2

Fields to Which the Issur of Shmit-
tah Apply

There is a discussion in the Gemara
whether land in Eretz Yisroel acquired by
a non-Jew retains the mitzvos that previ-
ously applied to that land. This is dis-
cussed further by the Rishonim and later
poskim. ?

The minhag in Yerushalayim has al-
ways been to be lenient in regard to its
Shmittah produce (i.e., the produce does
not have kedushas shvi’is). [As for Jews
working the land, that is an entirely sepa-
rate discussion which is beyond the scope
of this article.] For this reason, the Eidah
Hachareidis in Yerushalayim has certified
fruits and vegetables grown in fields
owned by Arabs. Strict and extensive su-
pervision is put into place to monitor the
produce of the Arabs and to ensure that all
produce labeled as coming from non-
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Jewish owned land is indeed what the
labels claim it is. The supervisors verify
that the wholesalers and retailers are not
purchasing produce from Jewish owned
land and then reselling it as produce
from non-Jewish owned land.

During the current Shmittah year,
due to safety concerns involved in having
mashgichim frequent and staying over-
night in certain fields in Arab territories,
hi-tech monitoring, including satellite
cameras, was put into place.

Regarding this issue of produce from
land owned by a non-Jew, the Chazon Ish
was machmir; he considered such pro-
duce to have kedushas shvi’is. Therefore,
although it is permitted to be eaten, one
must be careful to treat it properly as
produce that has kedushas shvi’is. The
minhag in Bnei Brak is to follow this rul-
ing of the Chazon Ish. More recently, a
number of people living in Yerushalayim
have adopted this stringent view as
well. 1

Heter Mechirah

It is beyond the scope of this article to
provide a full and comprehensive treat-
ment of the complex issue of heter
mechirah. We will present a summary,
with some brief details.

At the turn of the century, most peo-
ple in Eretz Yisroel were very poor. The
primary income came from agriculture.
If farmers were going to be prevented
from earning a living—such as during
Shmittah—it presented a serious ques-
tion of possible pikuach nefesh.

At the time, there were some rab-
bonim who permitted the Yidden in Eretz
Yisroel to sell their field to Arabs, thereby
removing the kedushah of the land and
permitting work to be done there. This
has become known as “heter mechirah.”
The gedolim in Europe to whom this
shailah was posed and who permitted it
included Rav Shmuel Mohliver, rov of
Biyalistock; the Yeshuas Malko, rov of
Kutna; and Rav Shmuel Zanvil Klepfish,
a leading rov in Warsaw. Leading this
group of rabbonim was the Kovno Rov,
Rav Yitzchok Elchonon Spector. In Eretz
Yisroel, Rav Shmuel Salant, Rav Yeho-
shuah Leib Diskin and the Aderes, al-

though initially opposed to it, permitted
it as well under certain conditions. In
Europe, the question was also posed to
the Netziv and the Beis Halevi, who vehe-
mently opposed selling land to Arabs to
allow work to be done during Shmit-
tah.

At the time, the Netziv wrote that
selling land to a non-Jew in Eretz Yisroel
violates the prohibition of “lo
seichoneim.” One definition of this lav
given in the Gemara is “lo sitan lohem
chaniyah b’karka,” that one may not give
them a dwelling in the land of Eretz Yis-
roel. '6

Rav Yitzchok Elchonon Spector dis-
agreed with the Netziv and maintained
that this lav applies only to a perpetual
sale and not to a short-term sale. "/

During the Shmittah years that fol-
lowed, as the conditions in Eretz Yisroel
improved, all the rabbonim forbade the
sale of land. The rabbonim at that time
included the Ridbaz and Rav Chaim Ber-
lin."®

Rav Avrohom Yitzchok Kook de-
fended the heter mechirah even in the
later years. However, even he stressed
that certain conditions had to be met. He
also delineated a number of restrictions
on the farmers. Unfortunately, while
some people point to Rav Kook’s ruling
permitting the heter mechirah, those
same people often ignore the restrictions
he put in place. It is highly questionable
whether Rav Kook would permit the
heter mechirah in contemporary times. °

The final ruling on this matter was
issued by the Chazon Ish, the posek hador
and the foremost expert and authority on
hilchos Zeraim. He maintained that there
is an absolute prohibition to sell the land.
Furthermore, he said that since there are
agents used in the process of the sale and
there is a principle in halacha of “ain
shliach I'devar aveirah”—one cannot ap-
point an agent to perform a forbidden
activity—the sale is thus null and void.
Additionally, the Chazon Ish was of the
opinion, as we mentioned in the previous
section, that even fields of non-Jews pos-
sess kedushas shvi’is.

Over the years, the heter mechirah
became less common, as many members

of the Rabbanut also opposed the prac-
tice.

An interesting incident occurred dur-
ing the negotiations of the Oslo Accords
in the early 1990s, when a person ap-
proached the Israeli government and
claimed that Israel had no authority to
give away the northern portion of Israel
to the Arabs, as that year was Shmittah
and Israel had sold that land as part of
the heter mechirah. It therefore did not
belong to them, contended this individ-
ual. The issue was debated at length and
the Knesset ruled that the sale is consid-
ered merely a religious one and not a
legal one. This conclusion by the govern-
ment—blatantly claiming the illegitimacy
of the sale—led many members of the
Rabbanut to no longer rely on the gen-
eral heter mechirah and to conduct only
smaller, private sales of land.

Currently, none of the upper echelon
hechsheirim in Eretz Yisroel or the
United States relies on the heter
mechirah. *!

Fruits and Vegetables

There is much discussion in the Ge-
mara, Rishonim and later poskim as to
the determining factor for a crop to be
considered a seventh-year crop, which is
subject to kedushas shvi’is. Crops that are
determined to be a seventh-year crop are
referred to as peiros shvi’is and are per-
mitted to be eaten provided that the
guidelines listed in the next section are
adhered to.

Fruits are designated by the time
when chanatah takes place, i.e., when it
becomes edible or the blossoms fall off
and the fruit becomes discernible.””

Vegetable plants, whose fruit die
every year and re-grow each year, are
designated by the time they are picked. %

Olives are governed by the time they
reach the first third of their growth. **

There is not much practical relevance
to this determining factor of vegetables.
Chazal forbade the consumption of vege-
tables that grew during Shmittah, which
are called sefichin. Generally, vegetables
can grow on their own without being
planted. Chazal feared that unscrupulous
individuals will plant vegetables during
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Shmittah and claim that they grew on
their own and are therefore permitted to
be eaten as long as one treats them with
kedushah. Chazal therefore forbade them
altogether. »

There are some exceptions, however.

According to many poskim, if the
vegetables sprouted before Shmittah, the
issur of sefichim does not apply, and one
need not treat them with kedushah unless
they were picked during Shmittah. This
is generally the case for vegetables that
arrive on the market before the winter
sets in.*

Although bananas are halachically
considered to be vegetables, nonetheless,
the issur of sefichin does not apply to
them, since they take a while to grow.
Therefore, if bananas are available during
Shmittah, they must have been planted
during the prior year. ¥

In addition, even according to those
who are stringent concerning foods
grown on fields owned by non-Jews and
maintain that they must be treated as
having kedushas shvi’is, the issur of se-
fichin would not apply to such vegetables.
These vegetables, though, have to be
eaten with kedushas shvi’is if they are
picked during Shmittah. **

Correct Treatment of Peiros She-
vi'is

The Torah permits one to consume
peiros shevi’is provided that they are
eaten in their normal manner and are not
destroyed. Foods that are normally
cooked must be eaten cooked, and foods
normally eaten raw may not be cooked. %

Leftovers, including food that is fit for
human or even animal consumption,
according to some poskim, may not be
disposed of in a destructive manner. Dis-
posing leftovers together with one’s other
garbage causes them to rot and deterio-
rate quicker. In Eretz Yisroel, Yidden
have a special bin called a “Pach Shmit-
tah,” which is a receptacle where they
leave the leftover food until it spoils on
its own and can then be thrown out.
Some store the leftovers from each day
separately, because putting them together
might cause a transfer of bacteria and

thereby quicken the rate at which the
food will rot. *°

Mitzvas Biur - Renouncing Owner-
ship

The Torah commands us to cease
eating the produce at a time when there
is no more of that produce available in
the fields for the poor people or for the
animals. This commandment is referred
to as the mitzvah of biur. This teaches us
that, on a given date, when the season is
over and the fields are barren, each type
of produce must be removed from peo-
ple’s houses and rendered ownerless. *!

Lists are circulated in Eretz Yisroel
with the exact cut-off dates indicating
until when various types of produce are
permitted to be in Jewish homes. This
applies even if the produce was altered
from its original state, such as if it was
dried, pressed, pureed, etc. **

One is permitted to leave for himself
and for each member of his household
three meals worth of each particular pro-
duce. Prior to the time of biur, one may
also give his neighbors and his family
three meals worth of each particular pro-
duce. Anything in excess of that amount
that is in one’s house at the time of biur
must be made ownerless. ¥

At that time, one must declare that
produce ownerless in front of three peo-
ple. All those who are present then take
from that produce and bring it to their
homes. Once the three people are given
the opportunity to take the produce for
themselves, the original owner may re-
acquire it and bring it back to his
house. **

The mitzvas biur is not applicable to
fruits that do not rot in the field and are
available all year round on the trees.

Shomer Vine’evad - Crops that
Were Guarded or Cultivated

During the Shmittah year, the Torah
forbids one to guard his field or perform
any melacha that resembles actions per-
formed by an owner. One must declare
his field ownerless and may only pick its
fruit in a manner that is permitted to
everyone else. Picking produce that has
kedushas shvi’is may only be done in a
manner that is for personal use (e.g., by

hand or with a simple utensil) and in
small quantity. Mass picking in a manner
done for commercial use is forbidden. *
If the owner guarded his field and did
not allow others to enter freely, or if he
cultivated the produce, there is a
machlokes amongst the Rishonim
whether the produce is forbidden to be
eaten. Some are stringent even with re-
gard to hana’ah—deriving pleasure from
it—but most permit having hana’ah. %
The Chazon Ish ruled that such pro-
duce is permitted to be consumed, but
that if other produce is available, one
should consume the other produce.
Many people in Bnei Brak rely on the
Chazon Isk’s leniency, while the old min-
hag in Yerushalayim is to be stringent. %’

« ARBAH MINIM - THE
FOUR SPECIES FOR
SUKKOS

Esrog

There is a discussion in the Gemara
whether an esrog is to be compared to a
fruit, whose kedushas shvi’is is deter-
mined by the time it blossoms, or to a
vegetable, whose kedushas shvi’is is deter-
mined by the time it is picked. The Ram-
bam paskens that it has the stringencies
of both, because although an esrog should
be considered a fruit since it grows on a
tree, nevertheless, since it requires both
irrigation and rainwater like a vegetable,
it must be compared to both of them.
However, even according to the Ram-
bam, it does not have the din of sefichim,
the added stringency placed on regular
vegetables. **

Practically speaking, esrogim that
grow either in the 6th or 7th year are
picked the same year as their chanata.
This is because the esrogim of the sixth
year (i.e., esrogim whose chanata took
place during the sixth year) are generally
picked right away, prior to the Rosh Ha-
shanah of the seventh year, to avoid is-
sues of Shmittah. The esrogim of the sev-
enth year are generally picked that year
and have kedushas shvi’is. By the time
Rosh Hashanah of the 8™ year comes
around, almost all the esrogim trees are
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already barren, as virtually all esrogim
have been picked.”

Cultivating an Esrog

Cultivating esrogim has been a much
discussed topic amongst contemporary
poskim and has made headlines recently.

There are generally 6 activities that
must be performed to prevent esrogim
from getting ruined while they are grow-
ing:

1. Watering

2. Spraying of pesticides - The es-
rogim are sprayed to prevent in-
sect infestation which ruins the
quality of the esrogim.

3. De-thorning - The thorns that
extend from the esrog tree must be
removed to prevent them from
making holes in the esrogim.

4. Fastening - The branches are fas-
tened with string to prevent the
esrogim from being blown around
by the wind and banging into the
other parts of the tree.

5. Removal of leaves - The leaves
near the esrog must be removed to
prevent them from making
‘bletlach,” or marks, on the es-
rogim. Also, the larger leaves pre-
vent the pesticides from reaching
all parts of the esrogim.

6. Spraying the pittim - The esrogim
are sprayed to prevent their pit-
tims from falling off.

A number of these activities are not
considered avodas karkah, forbidden
agricultural work. For example, most
poskim do not consider de-thorning and
fastening to be melachos. These acts are
not performed on other types of trees,
they do not directly improve the quality
of the fruit, and they are only performed
on esrogim trees to prevent the esrogim
from getting blemished. The other activi-
ties, however, are considered standard
agricultural acts which are generally for-
bidden Miderabonon. *°

We mentioned above that Chazal
permit the performance of melachos Der-
abonon to prevent a tree from getting
ruined. The Chazon Ish writes that this
permission also applies to activities that
prevent the fruit itself from getting ru-
ined.

Rav Yosef Shalom Elyashiv is of the
opinion that these acts are permitted
only to protect the fruit so that one can
eat it. However, if one’s intention is for a
mitzvah—i.e., to be able to use the esrog
for Arbah Minim—no such heter exits. *'

Rav Nissim Karelitz and Rav Shmuel
Wosner both rule that even if one is per-
forming these acts to protect the fruit so
that it will be fit to be used for a mitzvah,
it is still permitted. However, they stress
that it is only permitted to enable the
actual performance of a mitzvah. This
does not permit activities done for hid-
dur mitzvah, the enhancement of the
mitzvah **

Types of Work Permitted

Rav Karelitz and Rav Wosner permit
acts 1-5 (listed above) to be performed.
However, they forbid spraying an esrog
to cause it to retain its pittim, since a pit-
tim that falls off while an esrog is growing
does not pasul the esrog. Spraying in or-
der to retain the pittim would therefore
be considered an act done for hiddur,
which, as we mentioned, is forbidden.*

The Eidah Hachareidis in Yerusha-
layim, however, permits spraying an es-
rog based on the assertion of their poskim
that retaining the pittim is much more
than hiddur, since, in their circles, people
would not use an esrog that does not have
a pittim. *

Using an Esrog On Which Forbidden
Work Had Been Performed

We mentioned above that produce
that had work performed to it is subject
to a machlokes Rishonim as to whether
one is permitted to consume it. The Cha-
zon Ish was lenient in this regard, while
the minhag in Yerushalayim is to be
machmir.

The Torah tells us that an esrog must
be “lochem”—it must belong to you for
the mitzvah to be fulfilled. Included in
“lochem” is that the esrog must be fit for
you to eat. * According to many Ris-
honim, an esrog that is forbidden to be
eaten may not be used to fulfill the mitz-
vah on the first day(s) of Yom Tov. Ac-
cording to the minority of poskim who
rule that it is forbidden behana’ah as

well, it would be forbidden all days of
Yom Tov.

There is a concept that “mitzvos lav
leihanos nitnu,” which teaches us that
mitzvos were not meant to derive pleas-
ure from. Therefore, one is permitted to
use an item that is forbidden behana’ah
for the performance of a mitzvah, since
one need not be concerned about deriv-
ing benefit from it. Nonetheless, Rav El-
yashiv shlit’a and, [hbcl”c, Rav Shlomo
Zalman Auerbach zt”] maintain that this
only applies if one is performing the
mitzvah completely [I'sheim Shomayim.
However, if one derives personal pleas-
ure from walking into shul with a beauti-
ful esrog or lulav, it would be forbidden
to use the esrog or lulav if they are forbid-
den behana’ah. *¢

The Chazon Ish, who was more leni-
ent concerning using an item that was
shomer vine’evad (guarded or cultivated),
is quoted as saying that if one can obtain
an inferior lulav which was not shomer
vine’evad, that is preferred, rather than
obtaining a nicer [ulav that was shomer
vine'evad. v

Rav Elyashiv recently commented
that although, due to his strict standards
of which melachos may be performed on
an esrog tree, he would not give his ap-
proval on any esrog distributed in Eretz
Yisroel during Shmittah, nevertheless, if
an esrog is distributed under the hash-
gacha of Rav Wosner or Rav Karelitz,
who are more lenient and allow certain
additional activities to be performed, it
would be permitted to use. Rav Elyashiv
explained that the prohibition to use pro-
duce that was shomer vine’evad serves as
a k’nas, penalty, for those who violate
Shmittah. However, if the farmer acted in
accordance with the p’sak of a rov, the
k’nas would not apply, even for those
who disagree with the rov’s reasoning. *

The basic custom is to be lenient in
this regard. The esrogim generally dis-
tributed in Eretz Yisroel during Shmittah
are either approved by the Badatz of the
Eidah Hachareidis, Rav Karelitz, or Rav
Wosner.

Rav Elyashiv, himself, does not use
such esrogim. %
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Lulav

The Gemara derives from a posuk
that the only kind of produce subject to
kedushas shvi’is is that which provides
benefit at the same time that it is con-
sumed. This excludes firewood, for ex-
ample. Since it is first changed into char-
coal and then used for baking, it only
provides benefit after it has been de-
stroyed. *

The Gemara mentions that a lulav,
although it is mainly wood, has kedushas
shvi’is. Tosafos wonders why this is so,
since most wood is used for making coals
to be used for baking. A Iulav, therefore,
should not be subject to kedushas
shvi’is. Tosafos answers that since many
people use lulavim as brooms, they offer
immediate benefit and therefore possess
kedushas shvi’is. >!

There is much discussion amongst
the later poskim as to the halachic status
of lulavim nowadays, since it is not com-
mon practice to use them as brooms.

Rav Yehoshuah Leib Diskin was
stringent in this regard. It is said that
although the Chazon Ish maintained that
halachically a lulav does not have
kedushas shvi’is, he still conducted him-
self stringently in this regard. *

The accepted p’sak, however, is that a
Iulav does not have kedushas shvi’is. >

Agricultural Work Performed on Lu-
lavim

Despite the accepted p’sak that a lulav
does not have kedushas shvi’is, forbidden
agricultural work may not be performed
on a lulav tree. **

The poskim discuss whether the con-
cept of shomer vine’evad applies to items
that grow in Eretz Yisroel but do not
have kedushas shvi’is. > Rav Elyashiv, Rav
Karelitz and Rav Wosner are stringent in
this regard. The Chazon Ish, however,
writes that such produce is completely
permitted. It is quoted that the Steipler
Gaon ruled this way as well. >

Deri Lulavim

Recently, there was a major commo-
tion in Eretz Yisroel concerning the per-
missibility of using Deri lulavim for Ar-
bah Minim during Shmittah.

Rav Elyashiv, Rav Karelitz and Rav
Wosner all issued letters discouraging
the use of Deri lulavim.

The issue with the Deri lulavim re-
volved around the fact that fertilizer was
used in their growth. To simplify the
discussion, the question basically boiled
down to whether the fertilizer only had
an effect on the growth of the palm dates
on the lulav tree or if it had an effect on
the lulavim as well.

Rav Elyashiv issued a letter discour-
aging the use of Deri lulavim based on
his opinion that if it does have an effect
on the [ulav, the lulav would be consid-
ered shomer vine’evad, as in his opinion
melachos may not be performed for the
purpose of fulfilling a mitzvah.

Even Rav Karelitz and Rav Wosner,
who permit melachos performed in order
to prevent the loss of produce even when
it is done for a mitzvah, discouraged peo-
ple from using these Iulavim. What is
more stringent concerning lulavim than
esrogim is the fact that a lulav to which
no melacha was done (e.g. fertilization)
will still be kosher, though perhaps not as
mehudar. Performing melachos in the
interest of hiddur is forbidden according
to everyone.”’

Rav Meir Bransdorfer of the Eidah
Hachareidis issued a letter this year on
behalf of the Eidah permitting the use of
Deri lulavim. His rationale was as fol-
lows. Produce that is shomer vine’evad is
subject to a machlokes, although the min-
hag Yerushalayim is to be stringent. Per-
haps, though, shomer vine’evad does not
apply to produce that does not possess
kedushas shvi’is. Additionally, those who
perform the work on them rely on the
heter mechirah. Thus, even though the
Eidah Hachareidis and others don’t rec-
ognize the heter mechirah as being valid,
still, since the people who are performing
the work rely on it, the k’nas placed on
shomer vine’evad produce would not
apply. *®

After all these letters were issued, a
number of agricultural specialists
stepped forward and confirmed that the
fertilization directly affects only the palm
dates and definitely has no immediate
effect on the lulavim. The long-term ef-

fect of the fertilizer has not yet been de-
termined conclusively.

Once these reports were presented to
Rav Elyashiv, he said that the fact that it
has no immediate effect suffices to per-
mit their use.

In North America, many of the lead-
ing poskim, including Rav Yisroel Belsky
and Rav Shlomo Miller, recently issued
letters permitting the use of the Deri lu-
lavim based on these reports.

There are lulavim available on the
market which are exported from other
countries. Two famous types of lulvaim,
both from Egypt, are the El Arish lulavim
from the northern Sinai, not far from the
Gaza Strip, and the Waltner lulavim
from Alexandria. They are generally not
as beautiful as the Deri lulavim. >

Hadasim

Hadasim are considered flowers and
their status is therefore dependent on
whether flowers have kedushas shvi’is.
Some poskim maintain that flowers have
kedushah if they are fragrant. Others
maintain that they are kadosh only if they
were planted for their scent. ©

Most poskim maintain that hadasim
do not possess kedushas shvi’is. A reliable
hashgacha is still required for hadasim
for several reasons, including the fact
that hadasim meshulashim—the much
sought after three-leafed hadasim—are
produced by cutting the stem and burn-
ing it in a certain manner. Obviously,
this may not be performed to produce
grown in Eretz Yisroel during Shmit-
tah. ©

Aravos

Aravos have no kedushas shvi’is ac-
cording to all opinions, since they are
considered wood. ¢

Selling Esrogim

Halacha forbids doing any business
with peiros shviiis. There are several
methods that people utilize to receive
payment for their work and for peiros
shvi’is.

1. Otzar Bais Din

The most common method of selling
esrogim and fruit in general in Eretz Yis-
roel during Shmittah is via a method
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known as otzar bais din. Otzar bais din is
a concept mentioned by the Tosefta. The
Tosefta states that when people would
enter a city with their produce, the bais
din would allow them to keep three
meals worth and the rest was stored in a
bais din warehouse and distributed to the
public.

The bais din is permitted to hire
workers to cut the produce, pay for stor-
age facilities, and pay for the distribution
costs. The bais din is entitled to charge
the consumer for the cost to provide the
produce. The bais din is not charging for
the produce, but rather collecting reim-
bursement for the cost involved in mak-
ing this product available.

The bais din may even hire the farmer
himself to cut the produce, but the
farmer may not receive more money
than a fixed salary that is not dependent
on the amount of produce sold.

Once the bais din annexes a field, it
can prevent people from entering the
field to pick the produce. The people
would have to wait for the bais din to
distribute the produce. The cutting of the
produce may be performed in the normal
manner, but the otzar bais din does not
permit any forbidden agricultural activi-
ties to be performed on the field.

The otzar bais din approach is simply
a method to help people by acting as
their sheluchim, doing the work for them
and providing them with produce. As
mentioned, the bais din is permitted to
collect reimbursement for its work, but
since no profit is being made, the charge
must be minimal.

This is the common procedure for
distributing esrogim. The bais din cannot
charge a different price for each esrog
depending on its beauty, as that would be
considered doing business with peiros
shvi’is. The poskim, however, do permit
separating the produce into a few catego-
ries based on quality and charging a
small difference in price depending on
the category. For example, it is permitted
to have three grades of esrogim, one for
$20, another for $30, and a third for $40.

The esrogim should be in closed
boxes and separated only by category so
that it does not resemble normal retail

practices. It is very unfortunate that this
heter is abused and some sellers convince
botei din to allow them to charge as
much as $95 for their highest category.
The distribution price of esrogim should
not be that much more than the distribu-
tion of oranges. Obviously, there is more
supervision and work involved, which
accounts for a higher price, but that price
must still be reasonable, for otherwise it
is clear that significant profit is being
made, which is tantamount to doing
business with perios shvi’is. ©

A disgraceful incident occurred this
past Shmittah year. A certain esrog seller
arranged with one bais din to serve as his
otzar bais din. The bais din invested a
large amount of money to process the
esrogim in a manner that would be most
lechatchilah. The esrogim were not to be
sold in stores but in central distribution
houses. The bais din insisted that, based
on the costs involved, the esrogim in the
superior category should not be sold for
more than $40 each. In middle of the
year, the esrog seller found a different
bais din that permitted him to charge $95
for that highest category. This seller de-
nied the original mashgichim access to
his field and turned it over to the other
bais din. This was in pure violation of
sechorah b’peiros shvi’is, doing business
with Shmittah produce, and perhaps a
violation of shomer as well, by guarding
his produce and taking it away from the
first bais din.

Consumers must be certain about the
moral standards of the people they pur-
chase esrogim from. Even if the name of a
reputable hashgacha is printed on the
box, it is vital, this year especially, to pur-
chase Israeli esrogim only from honest
and trustworthy sellers.

2. Paying for the Lulav

The halacha is that money used to
purchase peiros shvi’is acquires kedushas
shvi’is. If one uses that money to buy a
bottle of water, for example, the
kedushah is transferred to the water. The
Gemara states that if one sells an esrog
during Shmittah, he should have the
buyer pay for one of the Arbah Minim
that does not have kedushas shvi’is (such
as the lulav) and give the other minim for

free. With this method, known as hav-
la’ah, the money does not acquire
kedushas shvi’is. Many poskim, however,
point out that havla’ah does not permit
one to do business with peiros shvi’is. It is
only an option where one is permitted to
sell the produce (e.g., such as in a small
quantity) that one is permitted to rely on
havla’ah so that the money received
should not acquire kedushah.®

Moreover, it must be stressed that
this method obviously cannot be per-
formed with otzar bais din esrogim since
the esrogim do not belong to them. They
are only acting as emissaries to pick and
distribute the produce and request reim-
bursement for the labor and expenses
involved. Therefore, a person cannot
mandate that he will not give you such an
esrog unless you purchase a lulav. Sec-
ondly, the money received from an otzar
bais din sale does not acquire kedushah
anyway, as the seller is not being paid for
the produce itself, but for the work in-
volved. Therefore, havia’ah would not
serve any advantage.®

3. Selling in Small Quantity

If a person bought an esrog and
changes his mind about his purchase, he
is permitted to privately sell the esrog to a
friend. This is not called sechorah, which
is limited to commercial and retail busi-
ness. The money received for the pur-
chase, though, does acquire kedushas
shvi’is. %

4. Buying on Credit

Many Yidden in Eretz Yisroel have
the custom to only purchase peiros shvi’is
with a credit card. Buying peiros shvi’is
on credit prevents the money received
for the purchase from acquiring kedushas
shvi’is. However, this solution does not
obviate the problem of performing
sechorah with peiros shvi’is. In Eretz Yis-
roel, it is only done when the purchaser
relies on a heter not to consider the pro-
duce peiros shvi’is while the consumer is
machmir, such as in a case where the
consumer is stringent concerning pro-
duce originating from fields owned by
non-Jews while the retailer relies on the
minhag Yerushalayim to permit it.
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